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HEAR FROM MAKENNA

MaKenna Stoakes focuses on insurance defense, including 

workers’ compensation, and general liability in the states of 

Nebraska, Iowa, and Missouri. She has represented a wide 

range of clients on a number of issues, including wrongful 

death, breach of contract, and general negligence at all levels 

of exposure, from nuisance value to seven and eight figure 

lawsuits. Ms. Stoakes prides herself on providing a highly 

ststrategic and creative defense while delivering efficient and 

favorable outcomes to her clients.

Ms. Stoakes also specializes in insurance coverage, having 

provided numerous coverage opinions and litigated breach of 

contract and bad faith lawsuits. She has served as a panelist for 

the Iowa Defense Counsel Association’s webinar entitled 

"Business Interruption Insurance for COVID-19 Claims", which 

provided attorneys and insurers with detailed analysis of 

commercial general liability and commercial property policies, 

ththe issues raised by the COVID-19 pandemic, and a framework 

for handling the resulting coverage claims. Recently, Ms. 

Stoakes presented a webinar on various approaches to 

interpreting "accident" and "occurrence" within policies, 

which can be obtained by contacting the Firm.

ATTORNEY HIGHLIGHT

Did you hear about the first restaurant to open on the moon?

It had great food, but no atmosphere.

JOKE OF THE MONTH

Kansas- Pedestrians crossing the highways at night must wear 

tail lights.

OBSCURE LAW

LB 441- In Legislative Committee- Changes Provisions 

Relating to Compensation for Certain Employees Who Are 

Affected by COVID-19.

•

NEBRASKA

House File 517, a new Iowa Bill, proposes to set forth a 

$1,000,000.00 cap on noneconomic damage awards 

against health care providers with no provided statutory 

exceptions. The proposed legislation substantially departs 

from the previous cap, which was set at $250,000.00 with 

applicable exceptions that some argue effectively makes 

the current cap inapplicable. Should the proposed bill 

obobtain approval, we can anticipate that exposure of 

liability for personal liability claims, including medical 

malpractice, may be more effectively limited by this 

stricter limitation.

HF 121- In House Committee. Relates to Compensation for 

Infection with COVID-19 or Similar Disease under the 

Iowa Occupational Disease Law

SF 138- In Senate Committee-Relates to the Rights of 

Employees Infected with COVID-19 Under the State 

Workers Compensation Program

•

•

•

IOWA

MISSOURI

Emergency Rule 8 CSR 50-5.007- Adopted on January 15, 

2021. Enacted evidentiary requirement of occupational 

disease exposure for first responders.

•

Insuring Agreement: Commercial property policies 

generally require a "direct physical loss" to the covered 

property. While the minority of jurisdictions have 

interpreted this language to include loss of use of the 

property, the majority actually requires a physical loss, 

which would not apply to the COVID shutdowns;

PPollution Exclusion: While not directly on point, some 

courts have included bacteria or microbial populations in 

the plain and ordinary meaning of "contaminant" or 

"pollutant";

VVirus or Bacteria Exclusion: This exclusion tends to be 

unambiguous and applies to exclude coverage for direct 

physical loss resulting from a virus. Many insurers 

included it in polices as a direct result of the 2002-2003 

SARS outbreak; and

CCivil Authority Coverage Requirements: For claims 

dealing with this coverage provision, a major tool beyond 

applicable exclusions is that many of these policies require 

that there be damage to property other than to the 

insured’s premises and that civil authority be taken in 

response to the dangerous physical conditions. Looking at 

each state’s orders may provide helpful language for this 

arargument.

•

•

•

•

The Court’s refusal to dismiss in the NECO case is, at the time 

of writing this article, in the minority of cases dealing with 

coverage for pandemic shutdowns. According to the 

University of Pennsylvania Carey Law School’s COVID 

Coverage Litigation Tracker, which can be found here, 89% of 

coverage litigation in federal court have been fully dismissed 

with or without prejudice. State court is a different story, with 

5252% of cases being fully dismissed with or without prejudice. 

Given the discrepancy in outcomes between the different 

court systems, insurers sued in state court may want to 

contemplate removing the case to federal court.

While it is important to note that each case will be 

policy-language specific, insurers generally have several tools 

in their policy to deny these claims, including:

COVID-19 BUSINESS INTERRUPTION 
COVERAGE CASES

In February, the United States District Court for the Western 

District of Missouri refused to dismiss a claim for business 

income coverage allegedly triggered by the COVID-19 

pandemic. In NECO, Inc. v. Owners Insurance Company, 

20-CV-04211-SRB (W.D. Mo. February 16, 2021), the insured 

alleged that it was entitled to coverage for business losses 

caused by the novel coronavirus and the March and April 

202020 Stay at Home Orders. It also argued that it suffered 

"direct physical loss", a requirement to trigger coverage, 

because it was likely that employees and customers were likely 

transferring physical droplets containing the novel 

coronavirus to the property.

The court refused to dismiss the claim for business income 

coverage, stating that allegations that invitees spread physical 

droplets containing COVID-19 was sufficient to survive the 

motion to dismiss. However, it did note that discovery will 

reveal whether the insured’s allegations are mere speculation, 

as it must prove that the property suffered the direct 

physical loss.

CASE SUMMARY

Missouri Federal Court Denies Motion to 
Dismiss Complaint Seeking Reimbursement 
for Business Interruption Caused by the 
COVID-19 Pandemic

THIS MONTH'S CASE

We kindly invite you to read on to learn more about the 

larger implications of highlighted caselaw and other news 

that you need to know.

Highlighting a crucial business interruption case that 

focuses on the Court’s interpretation of an insurance 

policy. While there is a light at the end of the pandemic 

tunnel, the battle between insureds and insurers is just 

getting started!

Legislation on our radar that may impact your claims.

AA Kansas Law that will make you rethink crossing the 

highway.

Our Attorney Spotlight, MaKenna Stoakes, who 

specializes in insurance defense from our very own Legal 

Team.

•

•

•

•

•

Welcome to the 1st Edition of "The Monthly Brief," 

kickstarting the launch of Sodoro + Mooney + Lenaghan’s 

monthly legal newsletter!

This is our way of keeping you informed about legal 

developments that are occurring throughout the 

jurisdictions in which we provide legal services.

SSome of the exciting topics covered in this month’s edition 

include:
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