As September comes to an end, the Monthly Brief brings to
you updates that have occurred regarding the following
Case Law On Our Radar related to the existence of
Second Injury Fund liability with claims involving preexisiting conditions (MO), as well as the common fund
doctrine’s applicability in subrogation claims (NE)
A discussion of Distributed Ledger Technology (“DLT”)
and its impact on handling workers’ compensation claims
Our Attorney Spotlight, M. Gabriel Rowberry who
focuses on workers’ compensation defense, and discusses
our Firm’s devotion to monitoring the ever-changing law
throughout our practices.


MISSOURI COMMISSION FURTHER
CLARIFIES WHAT CONSTITUTES AS
A PRE-EXISTING CONDITION IN
DETERMINING THE EXISTENCE OF
SECOND INJURY FUND LIABILITY
FOR PERMANENT TOTAL DISABILITY

In Adams v. Treasurer, the Missouri Labor and Industrial
Relations Commission (the “Commission”), recently clarified
what constitutes as a pre-existing condition when
determining whether the Second Injury Fund (the “Fund”) is
liable for permanent total disability (“PTD”) under Mo. Rev.
Stat. §287.220. Specifically, the Commission explained the
qualifications of a preexisting disability when multiple injuries
arise from the same work-related incident.


In Adams, the presiding Administrative Law Judge (“ALJ”)
awarded the employee permanent partial disability (“PPD”)
benefits against the employer/insurer, and found the Fund
liable for PTD. In explaining the basis of this determination,
the ALJ reasoned that there was no failure on behalf of the
employee to provide adequate proof of PPD and PTD based on
the lack of specificity in apportionment of disability related to
prior work injuries. As determined in Treasurer v. Parker, the
Commission held that as long as an employee has a qualifying
subsequent primary injury, less serious preexisting injuries
and disabilities may be taken into consideration to determine
whether an employee is permanently and totally disabled as a
result. While the employer/insured did not appeal the award,
the Fund filed a timely application for review, alleging that the
ALJ erred in his consideration of the 2001 work injury as
qualifying under Mo. Rev. Stat. §287.220.3. According to the
Fund, the employee’s 2001 accident resulted in an injury to
two different body parts and therefore did not constitute as a
medically documented preexisting disability equaling a
minimum of fifty weeks. The Fund argued that the disability
related to employee’s 2001 injury, once considered separately,
would not each meet the minimum of fifty weeks because the
combination of the injuries was settled for sixty weeks of PPD.


Upon review on appeal, the Commission indicated that both
the employee and the Fund agreed that Mo. Rev. Stat.
§287.220.3 applied to employee’s claim. The Commission cited
Parker, and explained that in order to establish a
compensable Second Injury Fund claim under the statute, an
employee must meet the following criteria
have at least one qualifying preexisting disability defined
under Mo. Rev. Stat. §287.220.3(2)(a), meaning that it must
be medically documented, equal at least fifty weeks of
PPD, and meet one of the four criteria set out in the
statute, an
must thereafter sustain a subsequent compensable workrelated injury that combined with the preexisting disability
results in a PTD.


In this case, the employee had a 1984 work-related injury to
his left hand, which was settled at a 56.875-week level. The
employee also sustained a work-related injury in 2001 to his
bilateral knees and lower back, which were settled together
as a body as a whole, for a total of 60 weeks. The work-related
injuries at issue occurred in 2014 and were to employee’s right
shoulder and right hand. The Commission ruled that as a
factual matter, the employee’s preexisting disability relating
to his 2001 work-related injury did not result in PPD of at
least fifty weeks to either employee’s back or bilateral knees.


The Commission found that Parker explicitly requires an
employee to demonstrate PTD under Mo. Rev. Stat. 287.220.3
solely by a combination of disability related to the employee’s
primary injury and preexisting disabilities that qualify under
the statute. In order to for an employee to properly assert
Second Injury Fund Liability, he or she would need to
demonstrate that a prior injury qualifies as a preexisting
disability by showing that it resulted in a least fifty weeks of
PPD. When there are two injuries involved in the same
incident, each injury by itself must have resulted in fifty
weeks of PPD for the injuries to be deemed a preexisting
disability. Due to the employee’s 2001 injuries failing to meet
the statutory requirements, they were deemed non-qualifying
and could not be considered, resulting in the Commission’s
reversal of the award for PTD benefits.


It is important to note that in addition to legal issues
discussed above, the Fund asserted that a case recently
decided in June of this year (as previously discussed in the
July Edition of S+M+L’s Monthly Brief), Klecka v. Treasurer is
contrary to the Missouri Supreme Court’s directive in Parker.
In Klecka, it was ruled that once an employee demonstrates
that he or she has one qualifying preexisting disability, the
trier of fact must then look at all of the employee’s physical
conditions as well as other considerations such as age,
education, and transferable work skills when analyzing
whether an employee is at PTD. The Commission noted that
this issue appeared to be one of first impression. Accordingly,
the Fund filed a Motion for en Banc Rehearing and
Application for Transfer to the Missouri Supreme Court on
July 7, 2021. As always, we will continue to monitor and
provide updates of any further developments that occur
regarding determination of liability under the Fund.

NEBRASKA SUPREME COURT
REAFFIRMS COMMON FUND
DOCTRINE IN SUBROGATION CASES

The Nebraska Supreme Court recently determined in
au ma
r e v. Au
ers s. Co., 310 Neb. 147,
N.W.2d
(2021) that Neb. Rev. Stat. Sec. 44-3,128.01, which
provides insurers the right to subrogation, did not preclude
the common fund doctrine to allow a plaintiff’s attorney to
collect a pro rata share of their attorney fee from the insurer.
Neb. Rev. Stat. Sec. 44-3,128.01 generally provides that
automobile liability policy provisions allowing for a right of
subrogation for medical coverage to be paid to an insured.
The common fund doctrine is an equity rule stating that an
attorney who recovers or protects a common fund in which
multiple parties are interested is entitled to his or her fee
from the entire common fund when the attorney’s services
benefit the whole fund. As it applies to subrogation, an
insurer that does not enter into litigation in exercise of its
rights has generally been held to agree to the rule. See
ed
erv es Au m e Ass . v. s, 172 Neb. 128, 133, 109 N.W.2d
174, 177 (1961).
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In this case, the issue before the court was whether the
common fund doctrine was preempted by the enactment of
Neb. Rev. Stat. Sec. 44-3,128.01. The insurer argued that,
although the legislature did not expressly state its intention
to preclude the common fund doctrine and other similar
rules, such intent may be inferred from the legislative
scheme. The court noted that the statute’s silence as to
attorneys’ fees did not constitute an intent to preclude the
doctrine since the legislature was presumed to be aware of
the doctrine and failed to expressly address it. Thus, the court
held that the common fund doctrine remains applicable in
subrogation cases. As a result of this case, it is important for
insurers to be aware that this doctrine is still applicable in
subrogation claims.

MODERNI ATION OF TECHNOLOGY
ITS IMPACT ON WORKERS
COMPENSATION CLAIMS
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Blockchain technology, or “Distributed Ledger Technology”
(DLT), originated with digital currency, but has expanded to
traditional banking, financial services, real estate,
government, shipping, smart-contracts, and insurance.
Essentially, DLT allows authorized parties in peer-to-peer
markets to simultaneously access transactional information in
a rolling permanent record. The technology itself prevents
retroactive changes, unauthorized access and fraud because
all transactions are verified and encrypted. DLT also increases
transparency by incorporating only the consensus of changes
into the audit trail, which is republished as changes are made.


DLT offers workers’ compensation claims processes the
ability to coordinate care by managing direct access to
medical records in real time. Specifically, medical providers,
employers, and claims managers could view in real time the
progression of a claim, as well as services rendered and
recommended, to efficiently and timely monitor the status of
an allegedly injured workers’ medical treatment. The
functionality of the distributed ledger allows for all interested
parties to utilize a platform for secured messaging regarding
the claim. Additionally, the distributed ledger may contain the
details of a policy, which has the potential of assisting with
earlier determinations of compensability as it relates to the
claim.


Several DLT platforms have been developed for the insurance
industry, while some remain in the proof-of-concept stage. As
the insurance industry quickly prepares for the future of
claims management, it appears that the trajectory is towards
DLT. Employers and insurers would greatly benefit from
incorporating DLT into their workers’ compensation claims
management systems as such increase efficiency, reduce
costs, and ultimately improve the process for monitoring the
status of medical treatment that occurs throughout the claim.

JOKE OF THE MONTH
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ATTORNEY HIGHLIGHT

abriel focuses his efforts on medical malpractice defense,
insurance defense litigation, family law, criminal defense and
estate planning matters. e guides his clients through all
phases of the litigation process from initial case investigation
and assessment, pleadings and discovery, and pre-trial and
trial preparation. e invites clients into a collaborative and
technology-driven process to deliver successful outcomes.
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abriel received a Bachelor of Arts in Economics from
Creighton University before graduating from Creighton
University School of Law. abriel is licensed to practice law in
Nebraska, Kansas and Iowa. e is a member of the Nebraska
State Bar Association and the Iowa State Bar Association.
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