Sodoro + Mooney + Lenaghan welcomes you back to the October Edition of the Monthly
Brief, where we continue to highlight various issues developing in the legal world. We
invite you to read on to learn more about this month’s interesting topics, including

Case Law On Our Radar in Missouri where the Court clarified how to calculate the
average weekly wage where the statutory method cannot be utilized
A discussion of Developments that have occurred in Nebraska related to procedural
changes as well as Iowa rate and premium decreases
Our Attorney Spotlight, Jeffrey M. Lyons who focuses on workers’ compensation
defense.

MISSOURI-CALCULATION OF AVERAGE
WEEKLY WAGE
In Williams v. Reeds, LLC, Nos. SD36883, SD36892, 2021 Mo. App. (Ct. App. Oct. 5, 2021) an
issue arose in the workers’ compensation court clarifying that calculation of the average
weekly wage. Ultimately, claimant, the sole member of a mechanic shop, stated that he did
not receive a wage on his workers’ compensation insurance report,. However, evidence
demonstrated that claimant would write himself a drawer check from the business for at
least $600 a week to pay for his personal expenses. These transactions were paid through
the business checking account, which claimant would report on his taxes as business
expenses. This also included some of his recreational expenses such as those related to
the maintenance and operation of his race car.  



One fateful day in October of, 2015, claimant was working, and a truck bed fell on his chest
killing him. Claimant's daughters from a prior marriage filed a workers’ compensation
claim on his behalf. One of the two issues contested on appeal were the calculation of
average weekly wage and compensable rate. “Over Employers objections the
Administrative Law Judge (“ALJ”) received deposition testimony, from an attorney with
considerable experience in family law, but little or no training or experience in workers’
compensation law or tax law.” Williams v. Reeds, LLC. (Ct. App. Oct. 5, 2021). The
daughter’s expert testified in relation to calculating wages in determining child support
for a parent who owns a business, and their income is more difficult to ascertain than a
salaried employee. The employer’s expert was “a certified public accountant with business
valuation and financial forensics designations. He testified that an LLC's net profit
reported on tax returns would be the proper measure of earnings for the LLC's sole
member who has no other income and is not a W-2 employee.” Id.



“Missouri law generally uses Mo. Rev. Stat. § 490.065.1 in evaluating the admissibility of
expert witnesses in workers’ compensation courts.” Williams v. Reeds, LLC; quoting
Hogenmiller v. Mississippi Lime Co. Whether the conditions are met is left to the
discretion of the court, in which the appellate court will not disturb without a showing of
abuse of discretion. Id. The workers’ compensation courts usually calculate wages by
statute Section 287.250.1—3. In these circumstances the court deviated from using this
statute based on the facts presented. The Court stated, “§ 287.250.4 when applicable, this
subsection gives the Commission "considerable discretion" in determining an employee's
average weekly wage.” Hadley v. Beco Concrete Products, Inc., 505 S.W.3d 355, 361 (Mo.App.
2016). The courts reasoning was with the exceptional facts presented by this case the only
way to fairly calculate the weekly average wage was through the expert testimony, which
the employer agreed; however, the contested issue was the expert was not familiar with
workers’ compensation law to be qualified. The workers’ compensation courts rational
was the experts reasonings in calculating the employees’ wages was fair. See generally,
Williams v. Reeds, LLC.



In workers’ compensation cases “[w]age rate is a question of fact." T.H. v. Sonic Drive In of
High Ridge, 388 S.W.3d 585, 595 (Mo.App. 2012). "[W]hen the evidence before the
Commission would warrant either of two opposed findings, we are bound by the
Commission's determination, and it is irrelevant that there is evidence which would
support a contrary finding." Williams v. Reeds LLC.; quoting Ritchie v. Silgan Containers
Mfg. Corp., 625 S.W.3d 787, 797 (Mo.App. 2021) This is not the first time an appeal was
brought in the method of calculating wages by an employer who had an employee which
was paid through the companies’ funds. In Oberley v. Oberley Engineering, Inc., 940 S.W.2d
953 (Mo.App. 1997), an employee was paid by having some of his living expenses
compensated by company funds, the court determined in Oberly the wages were best
calculated by an expert who did so through the employee’s tax reporting’s. The appeal in
Oberly over how the wages were calculated was also affirmed as the court had discretion
in determining the credibility of the experts.  



In sum, this recent ruling demonstrates the determination of calculating average weekly
wages is not always conducted by the traditional statutory methods. If the facts of the
case indicate the employees’ wages cannot be calculated through the statutory method, it
may be calculated by expert witnesses and become a battle of the experts.

NEBRASKA WORKER'S COMPENSATION
DEVELOPMENTS
Overview of Changes to

Procedural Rules



One of the primary changes to the procedural rules include Rule 3, which deals with

Pleadings. Previously, it was acceptable to provide a facsimile copy of any petition, answer,
motion, form, proposed order, or other pleadings. However, effective September 15, 2021,
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facsimile copies are no longer acceptable. Workers’ Comp. Ct. R. of roc. 3. As for Rule 47,
which lays out the rules for a lump sum settlement, U.S. Life Table 2018, is now the
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minimum life expectancy table utilized. reviously, U.S. Life Table, 2017, was the minimum
life expectancy table previously used. The aforementioned amendment went into effect on

P

June 25, 2021. Workers’ Comp. Ct. R. of roc. 47.



P

Rule 13 had previously addressed a Transcript of leadings. However, this was repealed on
January 21, 2016, and under the new amendments Rule 13 now deals with the procedure of
fax filings. Rule 13, as amended, allows for any pleading to be filed by fax, “except an initial
application for lump-sum settlement or release of liability which requires the statutory
filing fee accompanying the filing thereof or other pleading where an original signature is
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required.” Workers’ Comp. Ct. R. of roc. 13. Each transmission shall be limited to 25 pages,
excluding the cover sheet. Additional pages may be permitted with prior approval of the
clerk. The sender bears all risks in a fax transmission. Electronic transmission of a
document by fax machine does not constitute a filing. A filing is only complete after the
clerk has accepted the filing in compliance with applicable statutes and rules. Workers’
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Comp. Ct. R. of roc. 13.



There have also been significant changes to Rules 64 and 65. Rule 64 sets forth the
independent medical examiner's procedures before the independent medical examiner.

Previously, if a party requested clarification of the independent medical examiner’s
findings, clarification would only be permitted with the approval of a medical services
specialist. However, as of June 25, 2021, approval of a clarification of an independent
medical examiner’s findings can only be approved by an administrative staff member or
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judge of the court. Workers’ Comp. Ct. R. of roc. 64. Rule 65 deals with Independent
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Medical Examiners ees and Costs. reviously, an independent medical examiner received
up to $400.00 per hour up to a maximum of 4 hours for review of records and information,
the performance of any necessary examinations, and the preparation of the written
report. Now, effective June 25, 2021, an independent medical examiner shall receive up to
$500.00 per hour up to a maximum of 10 hours for review of records and information, the
performance of any necessary examinations, and the preparation of the written report.
The amended rules have also taken out a provision that previously allowed for an
additional fee of up to $400.00 per hour for up to two additional hours in a complex case.
The amended rules now allow an independent medical examiner to require pre-payment
of up to $500.00 prior to submitting a report. Additionally, the amended rules allow an
independent medical examiner to charge and receive up to $500.00 if an employee fails to
appear for a scheduled examination, or if an examination is canceled by the employee or
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the employer within 48 hours of the scheduled time. reviously, an independent medical
examiner could charge and receive up to $400.00 when an employee fails to appear for a
scheduled examination, or the examination was canceled within 48 hours of the scheduled
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time. Workers’ Comp. Ct. R. of roc. 65.



Impact of Procedural Rule Changes on Handling of Claims

The above-mentioned rule changes will impact the handling of claims. The amendments
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to Rule 13 should make filing leadings easier. However, there is risk involved, as the
sender bears all risk, and a clerk’s rejection of a fax filing the clerk’s rejection will be noted
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in the docket. Workers’ Comp. Ct. R. of roc. 13. The amendments applicable to Rule 47 for
the use of U.S. Life Table, 2018, will have an impact in settlement negotiations, particularly
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in permanent total disability cases. laintiffs who are totally disabled are owed TD for
life, paid on a weekly basis. The impact of the change from using U.S. Life Table, 2018,
instead of U.S. Life Table, 2017 should be rather small, as the change in life expectancy
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between those two years is not a drastic change. or example, using U.S. Life Table, 2017, a
45-year-old person had a life expectancy of 36.1 years. Using U.S. Life Table, 2018, a 45year-old person has a life expectancy of 36.2 years. Therefore, this change will slightly
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increase exposures in claims involving TD.



Changes to Rules 64 and 65 will also be impactful but in a more limited sense. Rules 64
and 65 only apply to court-appointed independent medical examiners. In rare
circumstances where the Nebraska Workers’ Compensation Court appoints an
independent medical examiner, such as when the parties cannot agree to one, this would
have a significant impact on our handling of claims. Allowing a court-appointed
independent medical examiner to receive up to $500 per hour for a maximum of 10 hours
to review records and complete their reports would lead to more thorough medical
records being sent to independent medical examiners, more thorough examinations, and
more detailed and thorough independent medical examiner reports. This would provide
independent medical examiners an opportunity to review more information and go into
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more details in their reports regarding a laintiff’s injuries, and the causation of those
injuries. However, this will likely increase our budgets in these cases, as dealing with a
court-appointed independent medical examiner would become more costly. This in our
budgets to ensure that court-appointed medical examiners remain affordable for our
clients.



These rule amendments may also make it more difficult to obtain clarification of a court-
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appointed independent medical examiner’s report. reviously, clarification was only
permitted with the approval of a medical services specialist. However, with this new rule
change, only an administrative staff member or judge of the court can approve
clarification of an independent medical examiner’s report. This could make the process to
obtain approval of an independent medical examiner’s report more time-consuming, and
lead to more detailed explanations about why a report needs clarifying.  



Ultimately, these rule amendments will have a minimal impact in our handling of cases.
However, it is important to know and understand these changes so that we can continue
to put our clients in the best position possible to defend their claims.

IOWA WORKERS' COMPENSATION
DEVELOPMENTS
Workers' Compensation Rates to Decrease Again In 2022 Along with Workers'
Compensation Premiums on the Decline


Following a review by Iowa’s state insurance commissioner, workers’ compensation
insurance rates paid by Iowa employers will decline for the fifth consecutive year in 2022.
Effective January 1, 2022, Doug Ommen, the aforementioned commissioner, approved
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voluntary risk rate decreases of 5.5 , and assigned risk rate decreases of 9.1 . The Iowa
Insurance Division independently reviews the proposed rate report conducted by the
National Council on Compensation Insurance (“NCCI”) to ensure rates are not “excessive,
inadequate, or unfairly discriminatory.” According to the NCCI, claims resulting from
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CO ID-19 have been excluded from the data on which this filing is based.  



Comparatively, an examination of direct premiums written across the country shows a
similar, if less substantial decline. (“Direct premiums written” refers to the total premiums
received before the risk exposure underwritten in a given insurance policy is passed to a
reinsurer, allowing the primary insurer to reduce its overall risk exposure.) Overall, a 0.3
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decrease in premiums was noted for the first six months of 2021 compared to the first six
months of 2020. Also, fifteen of the top twenty-five insurance carriers, by dollar volume of
workers’ compensation business, reported a period-to-period decrease in direct

%

premiums written of nearly 2 . The amount increases to nearly 4.5

% when examining the

carriers ranking from twenty-sixth to fiftieth. In the aggregate, the dollar decline from
June 30, 2020 to June 30, 2021, in workers’ compensation premium was $74.6 million
dollars.
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CO ID-19 does play a role in relation to the changes in workers’ compensation premium
volume, due to the effect that changes in employment levels has on the same. The same
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can be said in relation to CO ID-19 and its effect on workplace safety. Due to the rise of
higher workplace safety awareness, at least in relation to illnesses and the resulting
spread, premiums will fall accordingly. This could be due to a multitude of factors,
including higher safety regulation, stricter workplace safety protocol, and overall
awareness and discouragement of behaviors and practices which could lead to more
claims filed.
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My primary concentration is Workers’ Compensation defense, representing insurers and
employers. I have prior experience in motion practice in Nebraska in a civil litigation firm

.


As a Marine Corps veteran, and with experience in the automotive industry, emergency
medicine, and private security, I have a breadth of knowledge regarding various industries

Grand Canyon University (2017) and Juris
Doctor from Creighton University School of Law (2021).

I received my undergraduate degree from

I am from Arizona, but my wife and I are happy to call Nebraska home. Outside of the
office, I enjoy all things outdoors with my family and our dog, Drogo.
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