For the November Edition of the Monthly Brief, continue reading to learn more about
Various workers’ compensation developments occurring, including the evolution of
compensating shoulder injuries in Iowa and rate changes in Nebraska
Case Law On Our Radar across the jurisdictional regions we practice in, which
demonstrate the record-setting damages awarded in a wrongful termination claim (IA),
the requirements for filing a petition for hearing in accordance with the South Dakota
administrative rule, and the potential reconsideration of a workers’ compensation
claim involving an EMT (MO)
Our Attorney Spotlight, Kalli Gloudemans, who focuses on workers’ compensation
defense.

MISSOURI-CALCULATION OF AVERAGE
WEEKLY WAGE
EVOLUTION OF SHOULDER INJURIES
RIn 2017, the Iowa Legislature made substantial changes to Iowa Code chapter 85
including how shoulder injuries are to be compensated. Shoulder injuries occurring prior
to July 1, 2017, are treated as injuries to the body as a whole and compensated industrially.
However, shoulder injuries occurring on or after July 1, 2017, are compensated as a
scheduled member injury based upon 400 weeks of benefits.


A question subsequently arose focusing on how permanent bilateral shoulder injuries are
compensated. Competing decisions from the Iowa Workers’ Compensation Deputy
Commissioners provide some insight as to how the Commission is approaching this issue.


In the first case, Lund v. Mercy Med. Ctr, File No. 5066398, 2021 WL 2624632 (March 9,
2021), the claimant argued her bilateral shoulder injuries should be treated as an industrial
disability pursuant to the catch-all provision of Iowa Code Section 85.34(2)(v). The Deputy
rejected this argument, finding it to be inconsistent with the legislature’s intent.
Specifically, Deputy Gerrish-Lampe stated:
The intent of the legislature was to carve out the shoulder as a specific
scheduled member injury. The lack of inclusion of the shoulder in 85.34(2)
(t) does not move the shoulder from a scheduled member loss to an
industrial one. The lack of inclusion means bilateral shoulder injuries are
to be evaluated under Iowa Code section 85.34(2)(n). Each shoulder shall be
separately assessed pursuant to Iowa Code section 85.34(2)(n).
Lund, 2021 WL 2624632, at 4-5.


Under Lund, a bilateral shoulder injury would be evaluated as two separate scheduled

member injuries each based upon 400 weeks of benefits.


Following the Lund decision, a different outcome was reached in Carmer v. Nordstrom,
Inc., File No. 1656062.01, 2021 WL 4243190 (September 13, 2021). Similarly to Lund, the
claimant argued her bilateral shoulder injuries should be compensated industrially under
Section 85.34(2)(v). The Deputy agreed with the claimant’s argument after focusing on the
statutory language.


The statute is silent regarding how bilateral shoulder injuries are compensated. Section
85.34(2)(v) states, all cases of permanent partial disability not set forth in paragraphs (a)
through (u) shall be compensated industrially. Due to the lack of provision addressing
bilateral shoulder injuries, Deputy Palmer found the situation fell under the catch-all
provision of Section 85.34(2)(v) and must be compensated industrially.


Neither of these decisions are binding and this issue, whether bilateral shoulder injuries
should be compensated as scheduled member injuries or industrially, remains unresolved
until decided on appeal by the Commissioner.

NEBRASKA WORKERS’ COMPENSATION
DEVELOPMENTS
CHANGES TO RATES
Almost every year, the state of Nebraska updates their workers’ compensation maximum
weekly income benefit under the Nebraska Workers’ Compensation Act. The Nebraska
Workers’ Compensation Act provides a formula for calculating the maximum weekly
income benefit. Effective on January 1, 1996, “the maximum weekly income benefit under
sections 48-121 and 48-122 shall be one hundred percent, computed to the next higher whole
dollar, of the state average weekly wage.” Neb. Rev. Stat. §48-121.01.


Before November 15 of any given year, the Governor of Nebraska, with 30 days’ notice, can
conduct a public hearing to consider whether they should suspend the effectiveness of
the change in the maximum weekly income benefit otherwise required by the Nebraska
Workers’ Compensation Act for the following calendar year. Neb. Rev. Stat. §48-121.01. The
Governor can consider factors such as economic conditions in the state, general wage
levels, workers’ compensation benefit levels, and workers’ compensation premium levels.
Neb. Rev. Stat. §48-121.01. After this hearing, but no later than November 30, the Governor
may issue an order suspending the effectiveness of the change in the maximum weekly
income benefit otherwise required for the ensuing calendar year. Neb. Rev. Stat.
§48-121.01.


The maximum weekly income benefit did change for Nebraska, as is statutorily required
except in the circumstance noted above, in 2021. Effective on January 1, 2021, Nebraska’s
maximum weekly income benefit increased from $882.00 to $914.00. James Lillis, Public
Information Officer, Press Release, Nebraska Workers’ Compensation Court. While this
increase will apply to all injuries that occurred on or after January 1, 2021, the maximum
weekly income benefit of $882.00 will continue to apply for any injuries which occurred
between January 1, 2020, and December 31, 2020. James Lillis, Public Information Officer,
Press Release, Nebraska Workers’ Compensation Court.


For claims that began prior to January 1, 2021, or for injuries that occurred prior to
January 1, 2021 for which a Claim for Compensation has not yet been filed, this change will
not have an impact on the handling of those claims. However, for claims with injuries that
occurred on or after January 1, 2021, this will have an impact on the benefits owed to
injured employees. Injured employees whose average weekly wage would entitle them to
the maximum weekly income benefit will now be entitled to $914.00 a week. This is a
significant increase from 2020 and will require employers to have greater amounts in their
reserves to cover the costs of these benefits. As we near the end of 2021, we can expect
that the Nebraska Workers’ Compensation Court will announce the maximum weekly
income benefits for 2022 in the upcoming weeks. We will monitor these changes to
continue to provide the best advice to our clients, and to ensure that our clients are upto-date on the benefits payable to their injured employees each week.

IOWA
Woman is Awarded a Record 2.2 Million Dollars
From 1990 to April 2018, Sue Boutwell worked for Siouxland Women’s Health Care as an
ultrasound sonographer. Ms. Boutwell allegedly injured her shoulder at work in August
2017, and in January 2018, was put on work restrictions of performing no more than one
ultrasound per hour on patients exceeding a certain weight-level. In March of 2018 she
was referred to surgery, and requested leave to undergo the same in April 2018. In
response to her request, her employer had told her that they had found and hired
someone else to perform the ultrasounds, and as a result she was terminated from her
position.


Boutwell did not accept this, and sued, alleging wrongful termination, age discrimination
(she was 59 years old when terminated), and disability discrimination. Judge Patrick Tott
ruled in Siouxland’s favor on the age and disability discrimination claims, but allowed the
wrongful termination claim to move forward. As part of his reasoning for doing so, Judge
Tott reasoned that there was evidence that Boutwell was fired, in part, because she had
filed a workers’ compensation claim for her injury. Boutwell’s wrongful termination claim
went to Trial, and concluded on October 19, 2021. The jury found Siouxland liable for $2.2
million in damages, which included approximately $500,000.00 in lost wages, $750,000.00
in past and future emotional and mental suffering, and $1 million in punitive damages.


This case demonstrates a particular bias, at least in the healthcare industry, toward
employees who file workers’ compensation claims. Boutwell reported that after her doctor
had assigned her work restrictions, the doctors and staff she worked with at Siouxland
became less friendly and talkative toward her, even suggesting at times that she disregard
her doctor’s advice. Boutwell was also provided a range of explanations for her
termination, from an alleged customer complaint, to outright saying was it because of her
injury and the time she would have to take off from work to accommodate the surgery.
Since the conclusion of her case, Boutwell has found work conducting medical screenings
at a blood plasma donation center.

SOUTH DAKOTA
Man Did Not Follow South Dakota’s Workers’ Compensation Rule for
Seeking an Appeal
In an opinion publicly released on August 19, 2021, the South Dakota Supreme Court
dispelled any confusion about a particular workers’ compensation rule. The Justice stated
that the State Department of Labor and Regulation and Circuit Judge Christina Klinger did
not err in finding that a worker’s letter to the department did not suffice as a petition for a
hearing. This was due to the letter not containing the information required by a state
workers’ compensation rule.


In short, William May worked for Spearfish Forest Products when he allegedly injured his
left shoulder on February 10, 2009, while he was fitting some tires with chains. During the
course of treatment for his injury, May received two surgeries, which were paid for by his
company’s workers’ compensation insurer. May was subsequently injured on May 3, 2010,
this time injuring his right shoulder after slipping and falling. On this occasion, he was
working for Spearfish Pellet Company, whose workers’ compensation insurer also paid for
surgery on the right shoulder.


In 2013, the insurer stopped paying May any disability benefits, but continued to pay his
medical expenses. The claims adjuster handling the file wrote May explaining that his
disability benefits had been discontinued because Spearfish Pellet had offered him work
within his restrictions, which May allegedly declined for reasons having nothing to do with
his shoulder injuries. The adjuster informed May that he had two years to file a petition
with the department if he disagreed with this assessment. In response, May sent two
letters, with the second reaching the insurer in February 2014. Neither the insurer nor the
department treated these letters as actual petitions.


May hired an attorney in April 2015, and in 2017 alleged that the 2014 letter constituted a
petition for a hearing. In November 2018, the department concluded that the letter did not
include all of the information necessary under state law and therefore was not a petition.
May took this matter all the way to the South Dakota Supreme Court, who unanimously
agreed with the department’s determination and interpretation of the rule. South Dakota
administrative rule 47.3.1.2 requires an individual to:
“[s]tate clearly and concisely the cause of action for which hearing is
sought, including the name of the claimant, the name of the employer, the
name of the insurer, the time and place of accident, the manner in which
the accident occurred, the fact that the employer had actual knowledge of
the injury within 3 business days or that written notice of injury was
served upon the employer, and the nature and extent of the disability of
the employee.”

Justice Scott Myren explained that May did not address his letter to the department, failed
to include either of his employer’s names, did not state which shoulder he was referring
to, where the injury occurred nor the time and date, and conflated his other physical
ailments with the injuries in question.

MISSOURI
St. Louis EMT’s Workers’ Compensation Claim May Have Another
Chance Due to New Mayor
The stark jurisdictional differences set forth above demonstrate that there are strategic
advantages of mitigating exposure based upon where the workers’ compensation claim is
filed. In both Missouri and Kansas, an employee may have a statutory basis of bringing
their claim in Missouri, Kansas, or both. This ability is confined to meeting the statutory
requirements defined by each jurisdiction’s Workers’ Compensation Law.


In short, Missouri Workers’ Compensation Law allows for claims to be brought in the state
where the injury occurred as well as where the occupational disease was contracted.
Additionally, a claim can be brought where the injury occurred and where all occupational
diseases were contracted outside of the state if the contract for employment was made in
Missouri, unless the contract provides otherwise.  


Similarly, the Kansas Workers’ Compensation Act allows for claims to be brought for
injuries that occur in the state. Additionally, a claim can be brought for any injury that
occurs outside of the state, whether the principal place of employment or the contract of
employment was made within the state, unless the contract provides otherwise.


The ability for an employee to seek a claim by way of dual jurisdiction is significant due to
the potential differences in outcome that can occur based upon the contrasting laws.
Ultimately, the defense of preventing this from occurring lies in attacking the jurisdiction
basis for bringing the claim. Of course, there are multiple factors that need to be
considered when determining how to strategically approach dual claims, including the
availability of different benefits within each state as well as the previously mentioned
standard of causation.


Should you find one of your claims being pursued across multiple jurisdictions, please
reach out to our Workers’ Compensation Team for assistance on how to move forward
strategically to mitigate exposure as it relates to the claim.

ATTORNEY HIGHLIGHT

Kalli has dedicated her entire legal career to insurance defense speciali ing in workers’
compensation. She provides creative and effective strategies tailored to each client’s
needs while advocating for her client’s best interests throughout all stages of litigation.


z

Born and raised in Wisconsin, Kalli received her Bachelor of Science degree in Psychology
from the University of Wisconsin-Oshkosh, where she graduated magna cum laude. She
came to love Nebraska while attending the University of Nebraska College of Law where
she earned her Juris Doctor degree with distinction. During her time in law school, Kalli
completed a concentration in litigation skills, was a member of the University of Nebraska
College of Law National Trial Team, and was nominated to the Order of the Barristers, a
national honorary organi ation for law students who demonstrate exceptional skill in trial
advocacy.


z

Kalli is licensed to practice law in Nebraska and Iowa. She serves as a board member of the
Nebraska State Bar Association Workers’ Compensation section and is a member of the
Iowa State Bar Association and Nebraska State Bar Association.


Outside of the office, Kalli enjoys spending time with her husband and their orkshire
terrier, Charlie. She also enjoys reading, watching documentaries, anything football
related, and traveling back to Wisconsin to see family.
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