For As we close out the end of 2021, Sodoro Law Group extends its sincerest wishes of
health and happiness to all readers as we move forward into the New Year of 2022. We are
thrilled to have the continued opportunity to feature new and exciting topics in the
Monthly Brief. For the December 2021/January 2022 Edition, we discuss
Various workers’ compensation developments occurring, including the evolution of
compensating shoulder injuries in Iowa and rate changes in Nebraska
Case Law On Our Radar across the jurisdictional regions we practice in, which
demonstrate the record-setting damages awarded in a wrongful termination claim (IA),
the requirements for filing a petition for hearing in accordance with the South Dakota
administrative rule, and the potential reconsideration of a workers’ compensation
claim involving an EMT (MO)
Our Attorney Spotlight, Kalli Gloudemans, who focuses on workers’ compensation
defense.

MODERNIZATION OF TECHNOLOGY & 

ITS’ IMPACT ON WORKERS’
COMPENSATION CLAIMS
ALL JURISDICTIONS - WEARABLE DEVICE MAY
PLAY A KEY ROLE IN WORKERS’
COMPENSATION
In December 2021, New York-based company, Kinetic, partnered with Nationwide
Insurance to introduce a workers’ compensation policy relying on a new device that
attaches onto workers’ waistbands, called the Kinetic Reflex. The Kinetic Reflex was
designed to sense unsafe postures and movements, and provide analytics on the same for
both employers and insurance companies.


The Kinetic Reflex was specifically designed to increase safety for workers in positions
that are labor-intensive and more inclined to engage in manual labor, such as individuals
working in warehouses. The Kinetic Reflex is a device roughly the same size as a pager one
might have seen in the 1990’s…or still currently adorning a medical professional’s pocket
or smock. It was designed to be attached to a worker’s waistband. When attached, the
Kinetic Reflex performs similar biomechanical measurements and motion tracking, such
as those carried out in smart watches or in a cellphone’s health tracking applications. The
Kinetic Reflex utilizes onboard sensors to monitor a worker’s movements and
biomechanics, and the transits its tracking metrics (like posture and unsafe motions such
as twisting, turning, or jerking) to a software platform called the Kinetic Dashboard.


Once the data reaches the Kinetic Dashboard, the platform utilizes machine learning and
proprietary algorithms to provide insight into a worker’s safety. The Kinetic Reflex also
has the ability to vibrate and provide a worker warnings when they are engaging in an
activity to be deemed unsafe. The Kinetic Reflex further gives a High-Risk Posture (“HRP”)
score as well as a light vibration when the worker is moving in a potentially unsafe
manner.

According to Kinetic, outside actuarial consulting firms have verified that using the
Kinetic Reflex can reduce injury frequency by 50% to 60%, and in turn reducing lost
workdays by up to 72%! Kinetic additionally utilized data from OSHA-reported incidents,
and used 15 million collected hours of work spanning a number of industries, considering
2.1 million hours in which workers wore the Kinetic Reflex.


This device provides employers with the ability to use the Kinetic Reflex to track a
worker’s performance, including resulting physical efforts, and use the data in comparison
with their fellow workers.


The implementation and use of devices such as the Kinetic Reflex provides the
opportunity for drastic changes in the way workers’ compensation claims are handled and
litigated nationwide. However, clarification in each jurisdiction would be necessary to
determine the ability to use data collected from these devices in the litigation and defense
of a claim. Furthermore, questions may arise pertaining to privacy concerns and the
legality of employers’ ability to compel employees to wear devices such as these.
Regardless, these ongoing developments are worth monitoring to continue investigating
tactics available to mitigate exposure for the defense of our claims.

MISSOURI
MISSOURI SUPREME COURT CLARIFIES MEANING & APPLICATION
OF CO-EMPLOYEE IMMUNITY
The Missouri Supreme Court recently issued an opinion on co-employee immunity and
liability under Section 287.120.1 of Missouri’s Workers’ Compensation Law. The decision
was handed down in Brock v. Dunne, 2021 WL 5217031 (Mo. banc Nov. 9, 2021). In Brock,
the Plaintiff worked with the Defendant on a lamination line. A portion of Plaintiff’s job
duties included feeding sheets of particle board, gypsum, or fiberboard into a laminating
machine. On the day in question, the machine was applied with far too much glue on the
sheets, which was causing excess glue to drip on the rollers that assisted the propulsion of
the boards through the line. The Defendant, with full knowledge of his Employer’s safety
rules, removed a safety guard and instructed Plaintiff to clean the glue off of the rollers
with a rag. When the Plaintiff did so, the rollers grabbed the rag and pulled Plaintiff’s
thumb into the machine, resulting in injury.


As a result of the injury, Plaintiff brought suit alleging negligence against the Defendant
for his part in removing the safety guard and ordering the machine cleaned. At Trial, the
jury found in favor for the Plaintiff, and the Defendant appealed. After an opinion by the
Court of Appeals, the Supreme Court of Missouri granted transfer and considered Section
287.120.1 of Missouri Worker’s Compensation Law. Section 287.120.1 reads, in relevant part:


Any employee of such employer shall not be liable for any injury […] and
shall be released from all other liability whatsoever […] except that an
employee shall not be released from liability for injury or death if the
employee engaged in an affirmative negligent act that purposefully and
dangerously caused or increased the risk of injury.
The Court stated that this statute resolved confusion regarding co-employee liability, and
provided additional points to take away from its review of this case as well as the relevant
statute. First, the statute provides immunity to co-employees, it does not create a new
cause of action. The Court stated that the statute does not preempt a common law claim
and create a new statutory cause of action, but “[i]nstead, […] provides immunity to coemployees and employees unless the exception applies.” Brock at 8. Second, co-employees
are immune unless they engaged in an affirmative act that purposefully and
dangerously caused or increased the risk of injury. The statute “provides an exception to
this broad immunity […] when ‘the employee engaged in [1] an affirmative negligent act
that [2] purposefully and dangerously caused or increased the risk of injury.’” Id. at 9
(quoting § 287.120.1 RSMo.). Third, the Plaintiff bears the burden of establishing the
exception. After the Defendant meets the burden to establish a co-employee relationship,
the Plaintiff must establish that the co-employee engaged in affirmative conduct
constituting negligence and that the co-employee purposefully and dangerously caused or
increased the risk of injury through said conduct. Id. at 10. Fourth, the Defendant must act
with the “conscious object” of increasing the risk of injury for the exception to
immunity to apply. When examining the word “purposefully” within the plain text of the
statute, the Court interpreted that it provides a “mental element” to the exception. For the
language to have the desired effect, the Court considered the dictionary definition for,
and Missouri Law regarding, the word “purpose,” and explained that “[a]n individual acts
purposely when it is the person’s conscious object to engage in that conduct or to cause
that result.” Id. at 11 (citations omitted) (emphasis added). Finally, the Plaintiff must
establish a common law claim for co-employee liability in addition to establishing the
statutory exception applies. The reasoning for this was predominantly due to the fact
that Section 287.120.1 did not create any new cause of action. Establishing a common law
claim is necessary to be entitled to recovery because doing so creates the cause of action
necessary. The practical effect of this conclusion may place a greater burden on the
Plaintiff to produce additional evidence to meet their burden.


In Brock specifically, the Court held that the Defendant’s act of lifting the safety guard
from the machine fell within the employer’s broad nondelegable duty to provide a safe
workplace, and therefore could not form the basis of common law liability. The resulting
impact was the Plaintiff failed to make a submissible case of common law negligence
because of the failure to present sufficient evidence. Id. at 16-17.

IOWA
IOWA SUPREME COURT REJECTS PLAINTIFF’S CONTINUING DUTY
ARGUMENT
Recently, the Iowa Supreme Court rejected a continuing duty theory under Iowa’s
negligence framework. In Morris v. Legends Fieldhouse Bar and Grill, LLC, 958 N.W.2d 817
(Iowa 2021), the administrator of an estate of a deceased strip club patron brought a
negligence action against the strip club arguing that it was negligent in ejecting the patron
who was later killed by a drunk driver. The strip club ejected the patron for being
intoxicated, and the patron walked a half a mile down the road before being struck by a
third-party. After suit was filed, the district court entered summary judgment for the club,
reasoning that the club owed no duty of reasonable care to the patron at the time he was
struck.


In negligence actions, a plaintiff must establish that the defendant owed a duty of
reasonable care to the plaintiff. In 2009, the analysis for determining whether a duty
existed changed when Iowa adopted the Restatement (Third) of Torts. Thompson v.
Kaczinski, 774 N.W.2d 829 (Iowa 2009). Under Section 7 of the Restatement, a defendant
owes the plaintiff a general duty of reasonable care when the defendant’s conduct creates
a risk of physical harm. If the defendant’s conduct does not fall within the general duty
analysis under Section 7, affirmative duties maybe imposed in other sections based on the
relationship between the parties, which is commonly seen in premises liability or
custodial liability cases.


In Morris, the Plaintiff alleged that the strip club continued to owe a duty of reasonable
care to the patron under the broad language of Section 7 even after the patron left the
premises because the club ejected the patron, causing him to drunkenly walk down the
road where he was struck. The Iowa Supreme Court rejected this argument, deciding that
the duty of reasonable care stopped at the club’s property line since it had little ability to
control conduct off site. Thus, the Iowa Supreme Court reasoned that the club owed no
duty of reasonable care to the patron and the negligence case was rightfully dismissed in
the lower court.


This decision is in line with other jurisdictions analysis regarding the issue of liability for
third-party actions under the broad language of Section 7 of the Restatement. Nebraska
has also utilized a similar rationale, rejecting an argument that Section 7 “effectively
recognized a general duty of reasonable care to all others at all times.” Bell v. Grow With
Me Childcare & Preschool LLC, 299 Neb. 136, 152, 907 N.W.2d 705, 717 (2018). In analyzing
claims going forward, insurers should scrutinize whether the insured owed a duty of
reasonable care in cases where the harm was caused by a third-party. If no duty is owed,
summary judgment or a motion to dismiss may provide a swift resolution to the case.
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