For the February Edition of the Monthly Brief, continue reading to learn more about

Kansas maintains the lowest lifetime permanent disability cap as compared to other
jurisdictions
Understanding Second Injury Fund liability under Missouri Workers’ Compensation
Law
Ensuring to adequately protect Medicare’s interest in the resolution of workers’
compensation claim; an
Our Attorney Spotlight, Sean Lavery, who focuses on insurance defense.

INTRODUCTION OF READERS’ CHOICE!!!
Do you have an issue that comes up frequently? Let us know! On a quarterly basis, The
Monthly Brief will begin featuring a new section referred to as “Readers’ Choice” where
our Firm will be answering commonly asked questions and outlining legal topics
submitted by our readers.

To submit a question or topic, please e-mail KSievers@SodoroLaw.com.
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The Lifetime Permanent Disability Cap in Kansas Sets Forth

Lowest Cap Compared to Other Jurisdictions

Under Kansas Workers’ Compensation Law § 44-510f (a) (1), the maximum amount of
permanent total disability benefits payable by the employer is limited to $155,000.00. The
foregoing limitation was previously re-examined nearly ten years ago in 2012.
Comparatively, there are only five states with a cap such as the one set forth in Kansas,
with Kansas having the lowest cap amount. The National Academy of Social Insurance
reported in October 2021 that this list includes Colorado, Mississippi, South Carolina,
Indiana, and of course, Kansas. Colorado limits permanent total disability employer
liability to $213,000.00, and Mississippi limits it at $235,000.00. Indiana places its limit at
$390,000.00, and South Carolina at $451,000.00. Of importance, this cap is significant as it
drastically minimizes exposure of workers’ compensation claims that are brought forth in
Kansas as compared to other jurisdictions
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Second Jury Fund Liability

or Permanent Total Disability

In a recent Missouri Workers’ Compensation administrative decision, the Labor and
Industrial Relations Commission decided not to allocate a portion of liability to the Second
Injury Fund (“SIF”) for an injured employee’s permanent total disability. The Commission
determined that the injured employee was permanently and totally disabled due to his
work-related right shoulder injury in concert with his preexisting injuries and conditions.
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arm injuries, low back pain, bilateral knee pain, and diabetes. The injured employee had
previously settled workers’ compensation claims via Stipulations for Compromise
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Settlement in 2014 and 201 . The Commission considered medical evidence, testimony of
treating providers, and the ratings stipulated in the injured employee’s previous
settlements. The Commission considered that the ratings assigned by the providers who
treated the employee for his previous injuries would have met the fifty weeks of
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Commission ultimately found that the ratings stipulated to by the employee and employer
for the employee’s previous claims did not meet the threshold for the SIF to be liable for

P

.



TD benefits

Under Missouri Workers’ Compensation Law, the SIF was created to “encourage the
employment of individuals who are already disabled from a preexisting injury, regardless
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of the type or cause of that injury.”

6

(Mo. App. S.D. 201

); See RSMo § 2

.220. Under § 2

portion of permanent total disability (“

500 S.W.3d 2

2, 2

.220.3(2), the SIF is liable up to the

TD”) benefits attributable to a qualifying

preexisting disability.


P

To recover against the SIF for permanent total disability (“

TD”)

benefits, an employee must establish that he (1) had a documented
preexisting disability which was a direct result of a compensable injury
under the Workers’ Compensation Act, equal to a certain threshold of
weeks of benefits, and (2) he sustained a subsequent compensable workrelated injury that, when combined with the preexisting disability,
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decision is that if a qualified preexisting condition does not

meet the fifty-week threshold for permanent partial disability in a Final Award or
compromise settlement, then the employee will be removed from SIF liability. In such
situations, SIF will be liable only if the employee’s injuries fall within items (i), (ii), (iii), or
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.220.3(2)(a), which includes injuries sustained as a direct result of active

U.S. Military service, subsequent injury to opposing extremities, or direct and significant
aggravation by a preexisting disability on a subsequent injury.
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WORKERS' COMPENSATION CLAIMS
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Medicare’s interests in future medical services, and whether to include a Workers’
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A Workers’ Compensation Medicare Set-Aside (“WCMSA”) is defined by the Centers for
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Medicaid Services (“CMS”) as, “a financial agreement that allocates a portion of

a workers’ compensation settlement to pay for future medical services related to the
workers’ compensation injury, illness, or disease. These funds must be depleted before
Medicare will pay for treatment related to the workers’ compensation injury, illness, or
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Though not statutorily required, it is generally recommended that if the parties determine
they need to include a WCMSA as part of a settlement of future medical expenses, they
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The parties involved in a workers’ compensation claim are further required to follow the
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This commonly occurs when an individual or employee is entitled to Medicare, but is also
covered entitled to workers’ compensation benefits due to a work-related injury or illness.
Ultimately, workers’ compensation has the primary responsibility to pay for health care
treatment attributable to work-related illnesses or injuries. Centers for Medicare
Medicaid Services,
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The foregoing highlights some considerations to be aware of when a workers’
compensation claim involves future medical treatment and expenses.

H

owever, to ensure

you are adequately navigating the complex nuances of these claims, please do not hesitate
to reach out to our Firm with any questions regarding Medicare Set-Asides and overall
questions regarding resolving claims involving Medicare.

ATTORNEY HIGHLIGHT

Sean’s first 12 years as an attorney were spent as a Deputy County Attorney where he
prosecuted the most serious and complex crimes, including homicides and sexual
assaults.

Sean has tried over 20 cases to jury verdict and he currently focuses his efforts

on insurance defense and workers’ compensation litigation.
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e brings his extensive

litigation experience to help clients through all stages of litigation.

 



Sean received his Bachelor of Science and Business Administration in Accounting and his
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uris Doctor from Creighton University of Law

.



Sean is licensed to practice law in Nebraska, Missouri, and Colorado

When not at work Sean enjoys spending time with his wife, Erin, wrangling their 3 young
girls.

If there is any time left he tries to spend it working out, watching Creighton

basketball, or enjoying a good meal.
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