For the March Edition of the Monthly Brief, continue reading to learn more about
Various Nebraska Legislative Developments and their potential impact on the
handling of workers’ compensation claims
Missouri Workers’ Compensation Law developments further explaining the impact
regarding equal exposures to hazard and risks within nonemployment life
Our Attorney Spotlight, Jon-Thomas Roemmick, who focuses on workers’
compensation defense.

NEBRASKA LEGISLATIVE
DEVELOPMENTS
The Nebraska Legislature recently began its 2022 session of the 107th Legislature. This
session is a sixty (60) day session. The session is currently expected to adjourn on April 20,
2022, although the Speaker reserves the right to revise the session calendar. Senators and
Committees designated their priority bills in January and February. Any bill that is not
designated as a priority bill or amended into other legislation will likely not receive
significant debate due to the short session and the bills that have already been heard on
the floor. Any legislation not passed by the Unicameral and signed into law by the end of
the session will “die” and need to be reintroduced in the 108th Legislature.


We recently became aware of several bills that have been introduced in the Nebraska
Unicameral that could be relevant to the handling of workers’ compensation cases. Below
is a summary of each bill, whether it is a priority bill, its current status and its impact.  


LB719 (Sen. Morfeld): This bill makes several changes to the Nebraska Workers’
Compensation act, described below:
Requires employers to provide and pay for the cost of an interpreter during
hospital, medical and surgical services, and IMEs when an employee cannot
communicate in English or another language spoken by a service provider
Allows employees to select a physician to maintain their medical records when
the employee does not have a documented history of treatment with the
physician
Requires notice of the above to be provided in a language understood by the
employee when the employee cannot communicate or understand language or
another language spoken by the employer
Changes the compensation rate for total disability to 80% of an employee’s wages
at the time of injury, and to 75% of the employee’s wages for partial disability and
permanent disability
Changes the compensation paid for “Body as a Whole” injuries to 500 weeks
Provides for a cost of living adjustment for weekly benefits lasting over 12
months
Increases the minimum weekly benefits to 50% and the maximum weekly benefit
to 200% of the state average weekly wage
Changes percentage of the average weekly wage payable to a widow or widower
for indemnity benefits, the percentage payable to the widow or widower if there
are surviving dependent children, and other surviving dependents or relatives.
 
Priority Bill: No
Status: Referred to Business & Labor Committee, hearing held January 31, 2022

Impact: This bill would drastically increase an employer and their insurance carrier’s
exposure for all workers’ compensation claims. The cost to defend workers’ compensation
claims with non-English speaking employees would also increase. This cost increase will
likely result in increased insurance premiums for workers’ compensation coverage, and
more difficulty obtaining coverage from insurance carriers.  


LB967 (Sen. Lathrop): Shortens the period of time for notice of hearing on proposed rules
or regulations from 30 days to 14 days, and allows for notice to be provided on the
Nebraska Workers’ Compensation Court’s website and the State’s website. Expands the
period of time for return of service from 7 days to 14 days of a Petition. Allows for hearings
and trials in front of the Workers’ Compensation Court to be conducted telephonically or
by videoconferencing.

Priority Bill: No

Status: Referred to Business & Labor Committee, hearing held January 31, 2022

Impact: This bill codifies certain procedural changes that have been in place since the
beginning of the COVID-19 pandemic. These changes would result in decreased costs to
employers or insurance carriers for legal expenses associated with in-person hearings or
trials, including travel and other ancillary expenses.


LB1062 (Sen. Albrecht): Ceases compensation for total disability at age seventy-two,
except if the employee is injured after age sixty-seven, then total disability ceases after
five years of compensation have been paid. This section would not apply to certain spinal
cord, brain, closed head, sensory or motor, communication, or neurological conditions or
total or industrial blindness

Priority Bill: No

Status: Referred to Business & Labor Committee, hearing held January 31, 2022

Impact: This bill would decrease claim exposures for most total disability cases as
indemnity benefits would only need to be paid for 5 years, or until the employee reaches
age 72, rather than until the employee’s anticipated life expectancy. Decreased claim
exposures would also result in decreased costs for a workers’ compensation claim, which
may come in the form of decreased premiums for better coverage in the workers’
compensation insurance market.


LB1133 (Sen. Morfeld): Allows health care workers to receive workers’ compensation
benefits for mental injuries without an accompanying physical injury.

Priority Bill: No

Status: Referred to Business & Labor Committee, hearing held January 31, 2022

Impact: This bill provides another exception to the principle that mental injuries are not
compensable, except for certain categories of employees. That limitation will likely
increase the number of workers’ compensation claims in a given year, especially given the
amount of trauma many healthcare workers’ have experienced as a result of the COVID-19
pandemic. We can also expect that if this bill passes, there may be an attempt to eliminate
the state’s prohibition on compensability for mental injuries without physical injuries.


We will continue to monitor these important pieces of legislation and provide you with
any significant updates as they make their way through the legislative process.

MISSOURI WORKERS' COMPENSATION
DEVELOPMENTS
EQUAL EXPOSURE TO HAZARD OR RISK IN
NONEMPLOYMENT LIFE
In a recent decision, the Missouri Court of Appeals affirmed a decision by the Missouri
Workers’ Compensation Commission to deny workers’ compensation benefits for a knee
injury because the injured employee did not sufficiently prove that his injuries arose out of
and in the course of his employment. Overstreet v. TAMKO Bldg. Products, Inc., SD 37171,
2022 WL 247552 (Mo. App. S. Dist. Jan. 27, 2022). Under Missouri Workers’ Compensation
Law, an injury is only compensable if it arises out of and in the course of employment.
Although an injury may occur at work, it does not arise out of and in the course of
employment unless “[i]t does not come from a hazard or risk unrelated to the employment
to which workers would have been equally exposed outside of and unrelated to the
employment in normal nonemployment life. RSMo §287.020.3(2)(b).


In making its determination, the Court of Appeals focused on the causal connection
requirement. To show that an injury is compensable, a claimant must demonstrate “a
causal connection between the injury at issue and the employee's work activity.” Johme v.
St. John's Mercy Healthcare, 366 S.W.3d 504, 510 (Mo. banc 2012). This requires the
employee to establish that the injury “resulted from a hazard or risk to which the
employee would not be equally exposed in ‘normal nonemployment life.’” Id., at 511.


The employee in this case suffered a torn meniscus when he suddenly changed directions
while walking on an asphalt lot. Although the injury was caused at work during the
performance of the employee’s work duties, the claimant did not establish that walking,
even on asphalt or on an uneven surface as part of his job duties exposed him to a risk to
which he was not equally exposed in his non-employment life. The Commission, and
ultimately the Missouri Court of Appeals found that the risks associated with changing
directions while walking on asphalt were equal outside of employment. Because the risks
associated with the claimant’s work duties were equal to the risks outside of employment,
the claimant was unable to prove that the injury was compensable as arising out of and in
the scope of employment. Overstreet v. TAMKO Bldg. Products, Inc., SD 37171, 2022 WL
247552 (Mo. App. S. Dist. Jan. 27, 2022).


A recent Supreme Court of Missouri decision affirms that a work injury is not
compensable when an employee is unable to demonstrate that the risk faced as part of the
employee’s work duties is a risk to which the employee is not exposed outside of
employment. Schoen, 597 S.W.3d at 661. The Supreme Court of Missouri has held in several
cases that certain risks are not compensable when exposure is part of non-employment
life, such as walking in Miller, tripping in Annayeva and Schoen, twisting an ankle while
turning in Johme, and most recently, injuring a knee while turning in Overstreet.


It is noteworthy to mention that the Court’s findings in this decision should remind
employers and insurers of the importance of investigating compensability in every claim.
The Court’s analysis of these claims is very fact-driven, so please do not hesitate to reach
out to our Firm to obtain further insight into determinations of compensability.

MEDICINAL CANNABIS & WORKERS'
COMPENSATION
Several states in which Sodoro Law Group provides exceptional services to have recently
introduced some interesting legislation regarding the use of medical cannabis in states
which do not yet permit it. In Nebraska, The Adopt the Medicinal Cannabis Act, L.B. 1275,
107 Leg. 2nd Sess. (Neb. 2022) has been introduced into legislation and a hearing took
place in the Nebraska legislature judiciary committee on February 23, 2022.

Based upupon the testimony at this hearing, this bill is not likely to pass Nebraska’s
legislature, as every person who testified opposed the bill for various reasons. Some of
these reasons included that the bill would only allow for medical cannabis in the form of
oil or a pill, and only for a few limited medical conditions. Ellis Wiltsey, NE Leg: Medical
marijuana bill hits wall in committee, https://www.1011now.com/2022/02/24/ne-legmedical-marijuana-bill-hits-wall-committee/ (Feb. 23, 2022). Tony Lange, Cannabis
Business Times, Nebraska Medical Cannabis ‘Pill Bill’ Meets Backlash, https://
www.cannabisbusinesstimes.com/article/nebraska-medical-cannabis-pill-bill-meetsbacklash/ (Feb. 24, 2022). Other reasons included that it would be virtually impossible for
the Nebraska State Patrol to enforce the provisions of the bill, and that it is illegal to
transport cannabis across state lines, but the bill will not allow cannabis to be grown in
Nebraska. Ellis Wiltsey, NE Leg: Medical marijuana bill hits wall in committee, https://
www.1011now.com/2022/02/24/ne-leg-medical-marijuana-bill-hits-wall-committee/
(Feb. 23, 2022).


Although L.B. 1275 is not likely to pass, there are two ballot measures in Nebraska that
would make medical marijuana legal, and much more widely available in the state than L.B.
1275. Ellis Wiltsey, NE Leg: Medical marijuana bill hits wall in committee, https://
www.1011now.com/2022/02/24/ne-leg-medical-marijuana-bill-hits-wall-committee/
(Feb. 23, 2022). This could cause some questions for insurance carriers including the
impact on an employee sustaining an injury in the course and scope of their employment
and subsequently obtaining a prescription for medicinal cannabis. The Nebraska
legislature took this into consideration and has a provision found in L.B. 23 Sec. 23-2(d)
which sets forth that employers, or insurance carriers, pursuant to the Nebraska Workers'
Compensation Act, are not required to reimburse individuals for the cost of using
medicinal cannabis. In addition, employers through Sec. 23 would be allowed to include in
their employment contracts the prohibition of employees from using medicinal cannabis.


Similarly, South Dakota has introduced, An Act to Revise Provisions Regarding Cost
Reimbursement Associated with Medical Cannabis, S.B. 17, 97th Leg. Sess. 363, (S.D. 2022),
which was read into the house on January 26, 2022. This bill excludes insurers and selfinsured employers who provide workers' compensation benefits from having to reimburse
employees who use medicinal cannabis for costs associated with such use. In Kansas,
Creating the Medical Marijuana Regulation Act, S.B. 158, H. Comm., (Kan. 2022) states that
employers and workers' compensation insurers are not required to reimburse, or
accommodate employees who use medicinal cannabis.


This is excellent news for these jurisdictions which are considering legalizing medicinal
cannabis. With cannabis being a self-administered substance, it is not as controlled as
other medications that are prescribed and regulated through controlled dosages.
Controlled dosing allows for the medication to be regulated and administered in a
controlled and scientific manner with predictable costs. By excluding workers'
compensation insurers and employers from being required to reimburse employees for
the use of medicinal marijuana, this will assist in preventing possible abuse of workers'
compensation benefits should these bills pass. As these progressions continue to develop,
our Firm will ensure to monitor the same and provide further analyses moving forward.
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JT focuses his primary concentration on Workers’ Compensation defense, representing
insurers and employers. He has prior experience in Guardianships, Conservatorships, and
Landlord Tenant Law through a Probate Litigation firm, and Criminal Law, Business
Organization, Family Law and Civil Trial Practice as a Solo-Practitioner.


He received a Bachelor of Science in Criminal Justice from Colorado Technical University

before graduating from Creighton University School of Law. He is licensed to practice law
in Nebraska and is a member of the Nebraska Bar Association.


JT joined the military at age 17 several months after 9-11 and served three combat tours in
Iraq. He is the recipient of the Combat Infantryman’s Badge which is awarded to Army
Infantryman, Rangers, and Special Forces soldiers actively engaged with enemy forces.
Further, he has been awarded two army achievement medals as well as an Army
Commendation Medal for actions taken during combat. As a United States Army veteran
that served three Combat Deployments, JT has a never quit, mission-first personality that
he brings to the practice of law.  


Outside of the office, JT volunteers as a Mentor with the Douglas County Veterans

Treatment Court. He also enjoys nature walks, live music, and spending time with family
and friends.
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