As April comes to an end, the Monthly Brief brings to you updates that have occurred
regarding the following
Case Law On Our Radar related t
A review-reopening action brought by Claimant due to her alleged change in
condition (IA)
The Court’s clarification on modification actions in workers’ compensation claims
(NE); an
Differentiating between an injured workers’ status as an independent contractor
versus an employee in the workers’ compensation context (NE).

The introduction of our Readers’ Choice section where our Firm will be answering
commonly asked questions and outlining legal topics submitted by our readers!!

IOWA COURT OF APPEALS AFFIRMS
FINDING THAT THE GRANT OF SUMMARY
JUDGMENT IN A REVIEW-REOPENING
ACTION WAS AN ERR DUE TO EVIDENCE
OF CLAIMANT’S CHANGE IN CONDITION
The Iowa Court of Appeals recently filed an opinion in the Alevia Green v. North Central
Iowa Regional Solid Waste Authority, affirming and remanding a review-reopening action
filed by Green with the Workers’ Compensation Commission. This appeal stemmed from a
Deputy Workers’ Compensation Commissioner’s grant of summary judgment to North
Central Iowa Regional Solid Waste Authority (“SWA”), which was affirmed by the Workers’
Compensation Commissioner and appealed to the District Court. The District Court
reversed the ruling of the Commissioner.



Green was initially injured on April 30, 2012, when a truck was unloading paper from a
dumpster and the dumpster door fell off hitting Green in the head and neck. Green was
found to be at Maximum Medical Improvement on August 8, 2012. However, she allegedly
continued to experience migraine headaches. Green sought workers’ compensation
benefits for permanent disability, which ultimately proceeded to a hearing before a
Deputy Commissioner on October 6, 2014. In an arbitration decision entered on December
19, 2014, a Deputy Commissioner determined Green did not meet her burden of
establishing her work injury caused permanent impairment or loss of earning capacity.
The Deputy also determined Green was not entitled to any additional temporary benefits
or medical benefits, beyond those already paid by SWA. Following an appeal to the
Commissioner, who affirmed the Deputy’s decision, Green appealed to the District Court,
which reversed the Commissioner's decision in part. The reversal required a remand to
the Commissioner, at which point, the Commissioner found SWA was liable for past
medical expenses which occurred between April 30, 2012, and May 17, 2012.



Green filed a petition for a review-reopening on June 4, 2018, asserting she was
permanently and totally disabled as a result of the April 30, 2012, work injury. SWA filed a
motion for summary judgment arguing it was entitled to judgment as a matter of law
because Green could not relitigate the extent of her injuries. On October 11, 2018, a Deputy
Commissioner granted SWA’s summary judgment stating, “[t]he issues of [Green’s]
entitlement to future medical benefits and temporary and permanent disability were ripe
for determination and decided adversely to [her].” Green appealed the grant of summary
judgment to the Commissioner, who affirmed the ruling of the Deputy Commissioner.
Green sought further judicial review in the District Court. The District Court reversed the
Commissioner determining the Commissioner’s finding that Green’s lack of award
rendered it incapable of being increased was illogical, and Green’s preclusion from
bringing a review-reopening claim was erroneous. The District Court relied on the issue of
Green having a “change in condition” stating the fact the parties disagreed on whether
there was a “change in condition,” was consequential enough to make it a genuine issue of
material fact, and thus, summary judgment was not applicable.



SWA appealed to the Court of Appeals, which ultimately affirmed and remanded the
District Court’s ruling. The Court of Appeals focused on SWA’s argument that Green's
complaint was precluded by res judicata because the Agency determined Green had not
suffered permanent impairment following the 2012, work-related injury. Green alleges she
had a change of her condition and her current condition constituted a worsening of her
physical condition relating to the work event. The Court of Appeals also noted an award of
only medical benefits is eligible for a filing of a review-reopening, as was determined in
Beier Glass Co. v. Brundige, 329 N.W.2d 280, 282-86 (Iowa 1983).



A motion for summary judgment is only proper when the moving party establishes there is
no genuine issue of material fact and, as such, they are entitled to judgment as a matter of
law. The record is then reviewed in the light most favorable to the nonmoving party, in this
case, Green. The Court of Appeals noted the policy of the Court is to, “liberally construe
workers’ compensation statutes in favor of the worker.” Beier Glass, 329 N.W.2d at 283. As
such, the Court of Appeals held that due to Green’s assertion that her change in condition
was proximately caused by the work injury and medical records were submitted in
support of her claim, a genuine issue of material fact was created and did not allow for
summary judgment in SWA’s favor.



The Court of Appeals was clear in stating the issue of entitlement to future benefits within
the review-reopening process was still to be determined by the Iowa Workers’
Compensation Commission. However, due to the evidence presented being significant to
establish a factual issue concerning Green’s claim, SWA was not entitled to a judgment as a
matter of law. Thus, the Court of Appeals affirmed the ruling of the District Court, finding
the Agency erred in granting the SWA’s motion for summary judgment and dismissing
Green’s review-reopening petition, and remanded the matter back to the Agency for
further proceedings.

NEBRASKA SUPREME COURT CLARIFIES
MODIFICATION STANDARD FOR
WORKERS’ COMPENSATION COURT
The Nebraska Supreme Court has recently provided clarity on the issue of when an
appellate court may modify, reverse, or set aside a Nebraska Workers’ Compensation

Under Nebraska’s Workers’ Compensation Act, a judgement, order, or

Court decision.

award of the compensation court can be modified, reversed, or set aside in the following

:

circumstances “(1) the compensation court acted without or in excess of its powers, (2)
the judgment, order, or award was procured by fraud, (3) there is no sufficient competent
evidence in the record to warrant the making of the order, judgment, or award, or (4) the
findings of fact by the compensation court do not support the order or award.” Neb. Rev.
Stat.

§48-185 (2011).


pratt v. Crete Carrier Corp.

The Nebraska Supreme Court recently dealt with this issue in S

In this case, James Spratt had recently obtained a workers’ compensation award granting
him medical rehabilitation services for his lumbar back. However, Mr. Spratt sought

pratt v. Crete Carrier Corp.,

modification to provide these services for his thoracic back. S

N.W.2d, 311, 262, 264 (Neb. 2022). The compensation court refused to modify the award,
holding that it lacked the statutory authority to modify the award, and that even if it had

.



the authority, “a principle of finality precluded that relief.” Id

In this case, Mr. Spratt injured his back while working as a commercial truckdriver for
Crete. Mr. Spratt reported severe pain and muscle spasms in his thoracic and lumbar back

pratt v. Crete Carrier Corp., N.W.2d, 311,

and was initially diagnosed with a thoracic strain. S

262, 264 (Neb. 2022). Mr. Spratt was prescribed physical therapy, but his back pain and

5. Eventually, Dr. Michael

spasms persisted for months after the injury. Id. at 264-26

Gilmore diagnosed Mr. Spratt with spondylosis without myelopathy or radiculopathy of
his lumbar back, and pain in the thoracic spine. This diagnosis was then changed to

Kevin Donahoe,

lumbar facet capsulitis. Id. Crete requested a second opinion from Dr. D.

.



who diagnosed Mr. Spratt with a thoracic and lumbar strain which should be resolved. Id

In June 2019, the compensation court concluded that Mr. Spratt suffered a temporary
thoracic strain that had resolved but exacerbated preexisting lumbar facets. Therefore,
the compensation court awarded treatment of Mr. Spratt’s lumbar spine to place him at

pratt v. Crete Carrier Corp., N.W.2d, 311, 262, 265-266

Maximum Medical Improvement. S

(Neb. 2022). Mr. Spratt did not appeal the original award, and Dr. Gilmore placed him at
Maximum Medical Improvement in November 2020. Despite this, Mr. Spratt continued to
complain of back pain. At that time, Crete moved for modification to close the open award
for temporary benefits and ongoing medical benefits. Mr. Spratt requested the
compensation court to modify the original award so he could receive treatment for his
thoracic back. Id. The compensation court denied this request, holding that Neb. Rev. Stat.

§48-162.01(7) did not provide them with the authority to modify, amend, or re-open the
award, and that Mr. Spratt was not able to re-litigate this issue. Id. at 267.



The Nebraska Supreme Court reversed and remanded the Nebraska Workers'
Compensation Court's order reasoning that the Workers' Compensation Court has the
statutory authority to modify an Award for compensation. The Nebraska Supreme Court

b

cited to Ne . Rev. Stat. Ann.

§ 48-162.01(7) stating "where a prior award of the

compensation court has provided medical or rehabilitative services, the compensation
court may modify the award of such services to the extent the court finds such
modification necessary in order to restore the employee to gainful suitable employment,

" pratt v. Crete Carrier Corp., N.W.2d, 311,

or otherwise required in the interest of justice. S

262, 276 (Neb. 2022). The Court held the compensation court erred in finding that it lacked
the authority to modify the original award. Id. The Nebraska Supreme Court confined its

b

rationale in interpreting Ne . Rev. Stat. Ann.

§ 48-162.01(7) as to allow for the modification

of benefits as it relates to medical or physical rehabilitation services if it is necessary to
accomplish the goal of restoring the injured employee to gainful and suitable employment,

.



or otherwise required in the interest of justice. Id

z

The Nebraska Supreme Court also analy ed whether Mr. Spratt was precluded from
requesting a modification under the “law of the case doctrine”, which is a “principle that
an issue that has been litigated and decided in one stage of a case should not be relitigated

pratt v. Crete Carrier Corp., N.W.2d, 311, 262, 277 (Neb. 2022). This

at a later stage.” S

doctrine prevents parties from re-litigating an issue which has already been settled within
a single action unless the challenging party timely files an appeal. The Nebraska Supreme
Court held that the

"law-of-the-case doctrine" did not bar modifying the original order. Id.

at 277. The Nebraska Supreme Court’s reasoning was the

"law-of-the-case doctrine" does

not apply unless a party has an opportunity and incentive to appeal from an original order.
The Nebraska Supreme Court's reasoning was the Mr. Spratt had no reason or incentive to
appeal until the later diagnosis of the thoracic spine. Id. at 278. However, the Court held
this doctrine did not apply, because Mr. Spratt did not have an incentive to appeal the
original award. Mr. Spratt reasonably believed he would receive treatment to rehabilitate

z

his back, and only reali ed the award was insufficient after the time for appeal had passed.
Id. at 278. Therefore, the Court held the “law of the case doctrine” did not apply in this
case, and the compensation court erred in holding Mr. Spratt was precluded from bringing
this appeal resulting in the ruling being reversed and remanded. Id. at 278, 279.



pratt ruling provides some clarity in determining when awards of medical and

The S

rehabilitation services can be modified in Nebraska. Essentially, the Nebraska Supreme
Court has made it clear that the workers’ compensation court has the statutory authority
to modify these awards, to the extent it is necessary to restore the injured employee to
gainful or suitable employment, or the interests of justice require it. This could have major
implications for how workers’ compensation cases get resolved at the Trial level.

NEBRASKA COURT OF APPEALS
AFFIRMED A RULING REGARDING AN

'

INJURED WORKERS STATUS AS AN
INDEPENDENT CONTRACTOR
Recently, in Cajiao v. Arga

Transport, Inc., 30 Neb. App. 700, ___ N.W.2d___ (2022), the

Nebraska Court of Appeals affirmed a ruling by Judge Thomas E. Stine, of the Nebraska
Workers’ Compensation Court, regarding an injured workers’ status as an independent

Plaintiff”) was injured in a motor vehicle accident

contractor. In this case, Cajiao (“

occurring on November 2, 2017, while driving a semi-tractor trailer leased by Arga
Transport, Inc., (“Arga”).

Plaintiff alleged he was an employee of Arga at the time of the

alleged work event, while Arga alleged

Plaintiff was an independent contractor, contracted

to deliver to a load on the date of the alleged work event.



In the Nebraska Workers’ Compensation Court ruling by Judge Stine,

Plaintiff was found to

be an independent contractor and, thus, not eligible or entitled to any workers’
compensation benefits. The Nebraska courts have established ten (10) factors to be
evaluated by the Court when determining an injured worker’s status as either an employee

z

:

or independent contractor. Those factors can be summari ed as follows

The extent of the control, which, by the agreement, the employer may exercise
over the details of the work
Whether the one employed is engaged in a distinct occupation or business
The kind of occupation, with reference to whether, in the locality, the work is
usually done under the direction of the employer or by a specialist without
supervision;
The skill required in the particular occupation
Whether the employer or the one employed supplies the instrumentalities, tools,
and the place of work for the person doing the work
The length of time for which the one employed is engaged
The method of payment, whether by the time or the job
Whether the work is part of the regular business of the employer
Whether the parties believe they are creating an agency relationship; an
Whether the employer is or is not in business.

In Cajiao, the Nebraska Court of Appeals stated that the extent of control is the chief
factor in distinguishing an employment relationship from that of an independent
contractor. The Court further explained, “it was important to distinguish control over the
means and methods of the assignment from control over the end product of the work to
be performed.” Cajiao v. Arga

Transport, 30 Neb. App. at 705.



Plaintiff’s argument relied heavily upon the fact that he had to abide by federal regulations
related to trucking and interstate commerce, and the lease agreement between Arga and
its lessor provided Arga should have exclusive possession, control, and use of the
equipment, and should assume responsibility for the operation of the equipment. Judge
Stine found

Plaintiff would have been required to follow all state and federal laws whether

he was an employee or independent contractor. This has further been addressed by the

phen vs. Celeary Vale Transport, Inc., 205 Neb. 12, 286

Nebraska Supreme Court in Ste
N.W.2d 420 (1979).



The ultimate question for the Cajiao Court was the degree of control Arga exercised over
the method and manner of

Plaintiff's performance of the work. Although Arga exercised

control over the result of the work, the evidence did not support a finding Arga exercised
control over the actual operation of the truck or the manner in which

Plaintiff completed

the deliveries. Arga simply scheduled pick-up and drop-off locations, as well as delivery
times;

Plaintiff had the ability to accept or decline deliveries as he pleased and was able to

select the route in which he traveled to complete the deliveries.



The Cajiao Court also found other factors supporting
contractor including,

Plaintiff’s status as an independent

Plaintiff was engaged in a distinct occupation or business, it required

z

a speciali ed skill to operate a semi-tractor truck, the length of time
in work for Arga, and

Plaintiff was engaged

Plaintiff's compensation, other than a discretionary bonus, was paid

per mile via “Form 1099-MISC”.

Plaintiff had worked as a semi-truck driver for at least 15

years prior to the accident and was engaged in exclusively contracted work with Arga for
approximately six (6) months before the accident; however,

Plaintiff had driven for various

companies over the years and testified he tended to move back and forth between the
companies, as he saw fit.

Plaintiff also testified he was able to discontinue his work for one

company, at any time, to move on and work for another company. Additionally, having a

z

commercial driver’s license was found to be a speciali ed skill required to drive a semitractor.



b

In 2020, the Nebraska Supreme Court filed an opinion in A oytes

– Mosqueda v. LFA, Inc.,

which provided a substantial outline of all the factors to be taken into consideration when

b

determining an injured worker's status as an employee or independent contractor. A oytes

– Mosqueda v. LFA, Inc.,306 Neb. 277 944 N.W. 2 D 765 (2020). The Cajiao opinion focuses
mainly on the nuances of a semi-tractor driver’s status as an employee or independent
contractor and provides an important precedent moving forward for injured workers and
employers, alike.

Issue:

When can an employer cut off Temporary Total Disability (“TTD”) benefits for
noncompliance with medical recommendations or failure to meet requirements for a

?

needed surgery

Answer:

Whether an employer can cut off TTD for noncompliance with medical recommendations
will depend on the jurisdiction and the particular facts of each case. Generally, in
jurisdictions where the employee controls treatment, TTD benefits can be terminated
when the claimant unreasonably refuses to avail himself or herself to medical or surgical
treatment furnished by the employer. See Neb. Rev. Stat. Sec. 48-120 and Mo. Rev. Stat.
287.140(6).



With respect to a claimant that has been unable to meet requirements for a surgery, such
as losing weight or quitting smoking, judges may be reluctant to consider good faith
efforts to meet requirements for surgery as an unreasonable refusal to accept treatment.



One strategy to consider in moving the claim forward is whether the state will require the
employer to pay for a smoking cessation program or nutritional program. Since some
employers will have to pay for this service under the workers’ compensation laws anyway,
it may be prudent to offer the service upfront. If that service is refused, a letter to a
physician or an Independent Medical Evaluation (“IME”) assessing Maximum Medical
Improvement (“MMI”) in the event that the claimant cannot undergo surgery may help
position the case for resolution.



To obtain advisement on how to handle fact-specific issues that are arising in your claims,
please do not hesitate to reach out to our talented attorneys for a case evaluation. Sodoro

Law Group is a full-service law firm answering to the legal needs of client in Iowa, Kansas,
Missouri, Nebraska, and South Dakota.
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Patrick J. Sodoro

Managing Partner
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