
As May comes to an end, the Monthly Brief brings to you updates that have occurred 

regarding the following

 Case Law On Our Radar related to the clarification of the Missouri workers’ 

compensation standards and differentiating between an independent contractor  

and employee

 Our Attorney Spotlight, Megan Saladee, who focuses on workers' compensation 

defense.

Case Law on Our Radar

MISSOURI SUPREME COURT CLARIFIES “ARISE OUT OF 
AND IN THE COURSE OF EMPLOYMENT” STANDARD

The Missouri Supreme Court recently issued an opinion in the case Gary Boothe, Jr. v. 

DISH Network, Inc.,637 S.W.3d 45 (2021), affirming a decision from the Labor and Industrial 

Relations Commission. This appeal stems from an award issued by the Missouri Division of 

Workers’ Compensation, which awarded benefits to Mr. Boothe for an injury he sustained 

due to an accident in July 2017. The Missouri Labor and Industrial Relations Commission 

reversed the award and denied benefits to Mr. Boothe. The Missouri Supreme Court 

affirmed the Labor and Industrial Relation Commission’s reversal.



On the morning of the accident, Mr. Boothe loaded up his van and started to travel to his 

first appointment of the day. Along the way, he stopped at a convenience store and bought 

a few items, including a breakfast sandwich. Mr. Boothe began to eat the sandwich while 

he drove his route. About a mile down the road, he choked on the sandwich, attempted to 

slow down, and blacked out. Mr. Boothe crashed into a pillar on the side of the road, and 

sustained injury to his chest, right flank, and back.



An Administrative Law Judge (“ALJ”) found that the injury’s risk source was traveling on a 

rural highway on a strict timeline, which did not occur in nonemployment life. The ALJ did 

acknowledge; however, that the tight schedule did not cause Mr. Boothe to eat while 

driving because he could have eaten breakfast before work and could eat during breaks 

provided throughout the day. Mr. Boothe testified at hearing that he did not eat before 

work because he was not a morning person. He also admitted that he preferred to eat 

later because his schedule and a lack of lunch restaurants in his territory could make 

eating lunch difficult. The ALJ awarded Mr. Boothe benefits, but reduced the amount of 

benefits due to a violation of company policy prohibiting eating while driving.



DISH sought review from the Commission, which reversed the award and denied 

compensation because the injury’s risk source was eating breakfast while driving. The 

Commission also found Mr. Boothe failed to establish a causal connection between his 

work and his injury because Dish did not require him to eat breakfast while driving. 

Moreover, there was no evidence Mr. Boothe was rushed to reach his first appointment, 

and if he was rushed, it was because of his own actions. He also chose to stop at the 

convenience store, which was not required by his employment.



To be eligible for workers’ compensation benefits, an injury must arise out of and in the 

course of employment. Mo. Rev. Stat. § 287.020.3. An injury shall be deemed to arise out of 

and in the course of the employment only if: (a) it is reasonably apparent, upon 

consideration of all the circumstances, that the accident is the prevailing factor in causing 

the injury; and (b) it does not come from a hazard or risk unrelated to the employment to 

which workers would have been equally exposed outside of and unrelated to the 

employment in normal nonemployment life. Mo. Rev. Stat. § 287.120.1. In conducting the 

applicable analysis, the injury’s risk source is key. Johme v. St. John’s Mercy Healthcare, 366 

S.W.3d 504, 510 (Mo. Banc 2012).



The Missouri Supreme Court noted that while the Commission failed to use the precise 

language included in statute, it determined Mr. Boothe failed to show his injury arose out 

of and in the course of his employment because the injury risk source was eating while 

driving. Eating while driving created a risk of choking, which led to Mr. Boothe’s accident. 

That risk was not related to Mr. Boothe’s employment because DISH did not require him to 

eat breakfast after he started work for the day, and as Mr. Boothe acknowledged, he could 

have eaten breakfast beforehand. Mr. Boothe also failed to establish that he was not 

equally exposed to the risks of eating while driving in his nonemployment life.



This ruling makes it even more clear that an employee must establish that an injury arose 

out of and in the course of employment. Specifically, the employee must show that the 

accident was the prevailing factor in causing the injury, that their injury stemmed from a 

hazard or risk associated with their employment, and that the employee is not equally 

exposed to the risk in normal nonemployment life. Benefits likely will not be awarded if an 

Employee fails to establish any of these elements.



If you have any questions about this case and/or how it impacts matters you are 

reviewing, please do not hesitate to reach out to our talented attorneys. Sodoro Law 

Group is a full-service law firm representing the legal needs of clients in Nebraska, Iowa, 

Kansas, Missouri and South Dakota.

MISSOURI INDEPENDENT CONTRACTOR V. EMPLOYEE

Missouri defines an employee as “[e]very person in the service, of an employer, as defined 

in this chapter under any contract of hire, express or implied, oral or written, or under any 

appointment election, including executive officers of corporations.” MO. Stat. §287.020(1). 

Additionally, Missouri has an owner/operator exemption, which states, “[t]he word 

‘employee’ shall not include an individual who is the owner, as defined in section 301.010, 

an operator of a motor vehicle which is leased or contracted with a driver to a for-hire 

motor carrier operating within a commercial zone…, or operating under a certificate 

issued by the Missouri department of transportation or by the United States Department 

of Transportation, or any of its subagencies.” MO. Stat. §287.020 (1). Missouri case law has 

defined an independent contractor as “[o]ne who exercising an independent employment, 

contracts to do a piece of work according to his own methods, without being subject to 

the control of his employer, except as to the result of his work.” White v. Dallas & Mavis 

Forwarding Co., Inc., 857 S.W.2d 278, 280 (Mo. Ct. App. 1993) (Citing Miller v. Hirshbach 

Motor Lines, Inc., 714 S.W.2d 652, 656 (Mo.App.1986).



The Court in White v. Dallas & Mavis Forwarding Co., Inc., made their decision prior to the 

enactment of the owner-operator exemption of §287.020.1. In White, Claimant was found 

to be an independent contractor by the Administrative Law Judge (“ALJ”), and that decision 

was affirmed by the Labor and Industrial Commission. Claimant appealed that decision, 

which was ultimately reversed and remanded by the Missouri Court of Appeals for the 

Western District. Claimant signed a contract with Dallas & Mavis Forwarding Co., Inc., (D & 

M) which was titled “Independent Contractor Lease” and prepared by D & M. Under this 

agreement, Claimant leased his tractor and trailer to D & M, and he was designated as an 

independent contractor. Upon its review of the initial appeal, the Commission affirmed 

the award of the ALJ due to finding the parties had the freedom to contract to allocate 

workers’ compensation liability and the agreement between D & M and Claimant 

described Claimant as an independent contractor and was, thus, controlling. The Court of 

Appeals found the contractual designation important in its analysis, however, found it to 

not be conclusive when there was evidence overcoming such a designation. White, 857 

S.W.2d at 281 (citing Miller).



Following its review of the evidence set out before it, the Court of Appeals found there 

was significant evidence to show D & M controlled the service provided by Claimant so 

that the designation of Claimant as an independent contractor was overcome. The Court 

of Appeals found seven factors enabling it to overcome the independent contractor 

designation. The factors being: (1) Claimant was told when and where to pick up a load; (2) 

although Claimant was not directly told what route to take, D & M effectively controlled 

the choice of route by allowing compensation based only on the most direct route 

mileage; (3) Claimant was required to call in every day to report his whereabouts and any 

irregularities in the trip; (4) Claimant was required to call D & M for instructions following 

any delivery and when he had an empty trailer to determine where and when to pick up 

another load; (5) when Claimant indicated he wanted to decline a load which would not 

take him home, Claimant was told if he did not do so he would be terminated; (6) at the 

conclusion of each trip, Claimant was required to turn in copies of his log, which gave a 

history of his trip; and (7) Claimant was not free to lease additional deliveries with other 

companies without the approval of D & M, except in rare cases, Claimant had been refused 

permission to lease such deliveries. The Court of Appeals held, “[t]hese factors point to 

control by D & M of [Claimant’s] service in contrast to an independent contractor who 

performs a piece of work according to his own method without being subject to the 

control of the employer.” White, 857 S.W.2d at 281.



According to the White ruling, the main factor in determining an independent contractor-

employee relationship before the owner operator exemption, was the ability of the 

employer to control the employee’s service and job.



In Booth v. Trailiner Corporation, 21 S. W. 3d. 869 (Mo. App. 2000), the Missouri Court of 

Appeals addressed the independent contractor/employee issue following the 

implementation of the “owner/operator exemption.” The Commission, and the initial ALJ, 

held Claimant was an employee of Trailiner Corporation despite a clear “owner/operator” 

agreement between Claimant and Trailiner. On appeal, the Court of Appeals agreed with 

Trailiner that the Commission holding Claimant as an employee, rather than exempt from 

the provisions of the Workers’ Compensation Act by §287.021, was erroneous because of 

facts found by the Commission did not support the award and there was not significant 

competent evidence to warrant making such an award. The Booth Court concluded all of 

the evidence before the Commission established there was a lease, or contract, between 

Claimant, as an owner and operator, and Trailiner concerning Claimant’s tractor; the lease 

or contract concerning the tractor was with the driver; Claimant was operating his tractor 

at the time of the accident; and Trailiner was a commercial contract motor vehicle carrier 

operating under a certificate issued by the ICC, since Claimant’s tractor was being used 

under Trailiner’s ICC numbers. This evidence was undisputed and brought the relationship 

between Claimant and Trailiner within the letter of the owner-operator exemption of 

§287.020.1 and, thus, established Claimant was not an employee under the statutes and 

exempt from workers’ compensation coverage.

Attorney Highlight
MEGAN L. SALADEE

As a civil litigation attorney, Megan specializes in handling insurance defense claims and 

litigation. With an unwavering commitment to her client’s best interests, Megan diligently 

advocates through all stages of the litigation process by providing expert legal advice and 

effective representation.



Megan received her Bachelor of Arts summa cum laude from Creighton University and her 

Juris Doctor cum laude from Creighton University School of Law.



Before joining our team, she served as an intern to Judge Smith Camp of the United States 

District Court for the District of Nebraska.



Megan is licensed to practice law in Nebraska and Missouri. She is a member of the 

Nebraska State Bar Association.



Outside of the office, Megan enjoys spending time with her husband, TJ, and their dog, 

Albus, as well as indulging in a game of cribbage.

HEAR FROM Megan

Sincerely,



Patrick J. Sodoro

Managing Partner
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